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Introduction

The Supreme Court of Kenya, on 21st February 2024
overturned the decision of the Court of Appeal that
had declared that the NSSF Act 2013 was
constitutional. In the case of Kenya Tea Growers
Association & 2 others vs. The National Social Security
Fund Board of Trustees and 13 others SC Petition No.
EOO4 of 2023 as consolidated with Petition No. EOO2
of 2023, the Supreme Court held that, the
Employment and Labour Relations Court (ELRC) has
jurisdiction to determine the constitutional validity of a
statute in matters concerning employment and labour
as provided under article 162(2) (a) of the constitution.
The Supreme Court then ordered the case to be
remitted back to the Court of Appeal for determination
of the ELRC judgement.

This begs the question:

Is the NSSF Act 2013 unconstitutional as it was
determined by Employment and Labour Relations Court?

What is the current law on the enhanced NSSF Tier ||
deductions, as the enhanced deductions are premised on
the constitutionality of the NSSF Act 2013?

Should employers continue deducting the enhanced
NSSF Tier Il deductions?

What will happen if the court of appeal after
determination of the ELRC judgement agrees with ELRC
that the NSSF Act is unconstitutional? Will the deductions
be refunded?

This alert addresses the above questions.



Background

The National Social Security Fund (NSSF) Act No. 45 of 2013 was enacted by
parliament in 2013 December, the Act increased NSSF contribution rates from
the previous standard rate of KES 200 matched by another KES 200 from the
employer amounting to a total contribution of KES 400 to 12% of an employee
pensionable wages/salaries being 6% deduction from the employee matched by
another 6% from the employer.

Following the enactment of the NSSF Act 2013, the ELRC pronounced the NSSF
Act of 2013 unconstitutional. However, the Court of Appeal, in 2023 reversed the
decision of ELRC by holding that ELRC had no jurisdiction in determining the
NSSF Act of 2013 was unconstitutional.

The Court of Appeal stressed that the ELRC lacked jurisdiction to determine the
matter as the dispute was not within the ambit of an employer-employee
dispute, but was rather a question of the constitutionality of the NSSF Act.

This decision of the Court of Appeal was appealed to the Supreme Court which

overturned the decision on the basis that the ELRC has jurisdiction to determine
the constitutional validity of a statute in matters employment and labour while

remitting the case back to the Court of Appeal.
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What are the implications of the Supreme Court
decision on NSSF-enhanced contribution rates?

The NSSF board of trustee, pursuant to the decision of the Supreme Court,
issued a statement saying that the Supreme Court decision did not lift the Court
of Appeal orders issued on February 3 2023.Therefore requiring employers to
proceed to deduct and remit NSSF Tier | and Il contributions.

We note that the Supreme Court was silent on whether the judgement of the
ELRC deeming the NSSF Act, 2013 unconstitutional and whether the Court of
Appeal decision setting aside the ELRC is inapplicable. Consequently, thereis a
lacuna in regards to what law and judgement is currently applicable.

The Supreme Court took the position that the ELRC has the powers to determine
the constitutionality of an act regarding affairs between an employer and
employee.

Consequently, it can be inferred that given the fact that the Supreme Court
stated that the ELRC has the power to determine constitutionality of an act it
follows that the decision of the ELRC in deeming the NSSF Act, 2013
unconstitutional was right and that the ELRC was well within the its rights to
deem the act unconstitutional.

We therefore fall back to the position pre-Court of Appeal judgement where
employees contributed KES 400 as to the scheme.

We note that this is open to interpretation and, where in doubt, it is better to err
on the side of caution and follow the notice as issued by the NSSF Board on 3rd
February 2024.

We will continue to monitor further developments on this matter and as always
update you on any further changes and their implications.

In the meantime do not hesitate to contact for any clarifications or need for
further guidance.
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